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Lawyers Professional Liability

Be forewarned & forearmed with foreclosures

The ABA’s quadrennial report, Profile of Legal Malpractice Claims 2008-
2011, was released earlier this month. For the first time since the 
inaugural study, which covered the period from 1983-1985, real estate is 
the largest practice area generating claims. 
 
The ABA’s quadrennial study confirmed what Swiss Re Corporate 
Solutions has been experiencing since the real estate bubble burst –  
real estate practice is producing more claims against lawyers than  
ever before.

One of the reasons that real estate 
claims have become so frequent is the 
increased number of foreclosures. 
Practitioners handling foreclosures 
have discovered multiple items from 
initial real estate transactions that 
were handled incorrectly, including 
unsatisfied liens and improper title 
searches. These errors have resulted 
in an unprecedented number of 
claims against real estate attorneys 
and title agents. Attorneys 
representing both lenders and 
distressed homeowners must be extra 
careful to avoid claims arising out of 
foreclosures. Below you will find some 
risk management tips to help you and 
your firm stay out of trouble when 
practicing in the area of foreclosure. 

Know the law. 
The most obvious recommendation 
for foreclosure work is to know the 
law. Given that many courts and 
legislatures have instituted tighter 
controls on the foreclosure process, 
law firms must ensure that they are 
complying with the most recent state 
statutes and requirements. All 
deadlines must be calendared in a 
reliable docket system. It is suggested 

that the practitioner review the 
current laws at least once a month to 
ensure that no changes have 
occurred. Continuing legal education 
in this area is absolutely crucial.

Attorneys in states with a non-judicial 
foreclosure system should be 
particularly vigilant when handling a 
subsequent sale of a foreclosed 
property. It has been claimed in 
several states that a closing attorney 
has a duty to review the foreclosure 
sale documents to make sure that the 
foreclosure was done in full 
compliance with all requirements. If 
the original foreclosure was improper, 
the closing attorney could face a claim 
for not acquiring clear title to the 
property for the client. Such issues 
need to be considered in the initial 
representation of the client.

Scrutinize the details.
When an attorney receives a 
foreclosure file from a lender, the 
paperwork must be reviewed 
immediately for adequacy and 
accuracy. The actual note needs to be 
present in the file, along with an up to 
date calculation of payoff amounts. 

The attorney should also make sure 
that the signatures on the lender’s 
documents are properly witnessed 
and notarized, if appropriate, to avoid 
any “robosigning” issues. We have 
seen a number of claims in which the 
attorney sought to foreclose with 
incomplete information, resulting in a 
significant delay in the process.

Have guidelines and enforce them. 
Law firms should make sure that they 
have written guidelines and that all of 
their employees comply with the 
firm’s established procedures. If an 
employee starts taking shortcuts in 
paperwork, numerous foreclosures 
may be invalidated. A managing 
attorney should never assume that 
just because a good system is in place 
it is being followed. Spot checks 
should be undertaken to ensure that 
each and every procedure is being 
executed each and every time (See 
ABA Model Rule 5.3 Responsibilities 
Regarding Non-lawyer Assistance). 
Furthermore, firms with high volume 
practices should have realistic 
employee workload expectations. 
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Beware of scams. 
Another area of concern for attorneys 
related to the foreclosure crisis 
involves so-called “foreclosure 
rescue” scams. In these schemes, a 
distressed homeowner is contacted 
by a third party who offers to buy the 
property with a promise to sell it back 
at some point in the future once the 
loan is renegotiated. However, after 
the deed is transferred, the third party 
perpetrator strips the house of all 
equity leaving the homeowner with 
an even greater loss than before. 

Attorneys, too, may fall victim to such 
scams if they acted as the closing 
attorneys on the sale to the third 
party. At closings, attorneys should be 
watchful of the red flags associated 
with such schemes, such as 
borrowers who are unable to 
contribute cash at closing or who are 
purchasing the property as a primary 
residence when they already own a 
home. If the seller/distressed 

homeowner indicates they will 
continue to live in the property as a 
tenant, this also may signify a 
foreclosure rescue scam (many title 
companies and lenders have 
circulated lists of red flags to their 
closing attorneys). If either the lender 
or the former homeowner later says 
that the closing attorney should have 
questioned the transaction, the lawyer 
could potentially face a claim for 
failing to recognize and stop the 
foreclosure rescue scam.

While Swiss Re Corporate Solutions 
recognizes that foreclosure may be an 
attractive area of practice for many 
attorneys, it is not without its risk. 
Attorneys need to make sure that they 
and their staff fully comply with the 
many intricacies of the law. It should 
be recognized that if procedures are 
not followed, the lawyer may be the 
one ultimately paying the price for 
non-compliance.

We’d like to hear from you
If you would like to get more details regarding any of the above topics, join 
the mailing list, access any of our risk management resources, or tell us your 
suggestions, please contact our broker or Swiss Re Corporate Solutions’ LPL 
Risk Manager at: corporate_solutions@swissre.com
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