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Lawyers Professional Liability

What you don’t know about the Interstate Land 
Sales Act (ILSA) could hurt you

What is ILSA? 
The Interstate Land Sales Full Disclosure Act, 15 USC 1701(ILSA), was 
enacted to protect buyers from fraud and abuse in the sale or lease of 
land, and applies to developments of 100 or more units/lots. The 1968 
Act was modelled on the Securities Law of 1933 and requires that land 
developers register subdivisions of 100 or more units with the 
Department of Housing and Urban Development (HUD) and that they 
provide each purchaser with a disclosure document called a Property 
Report. The Property Report contains relevant information about the 
subdivision and must be delivered to each purchaser before signing the 
contract. Other key requirements are strict compliance with marketing 
and other representations, and advising on rights of rescission. Remedies 
under the ILSA are rescission of the contract and 100% return of any 
deposit.

Why is this important?
We have seen claims by developers in 
excess of policy limits against 
attorneys when multiple buyers now 
claim any aspect of ILSA was not 
followed, and as such are demanding 
their contracts rescinded and down 
payments returned.

Whether an attorney represented a 
developer in a land project or is now 
representing a buyer looking to 
rescind, they need to be familiar with 
the intricacies of ILSA. At the very 
least an attorney needs to know 
enough about ILSA so that if a client 
walks in the door they can spot a 
potential issue and know how it might 
implicate the matter at hand (e.g. 
divorce, bankruptcy, etc.).

Claim scenario #1
An attorney performed drafting work 
for a developer relating to residential 
condo units. The attorney drafted the 
sales contract which stated that a 
20% deposit was required and that if 
the buyer defaulted the seller would 
retain the full 20%. Under ILSA, if the 
sales contract allows the seller to keep 
more than a 15% deposit (or the 
seller’s actual damages); the buyer 
has a two-year right of rescission 
which must be disclosed in the 
Property Report. The attorney failed to 
advise in the Property Report the 
purchasers’ two-year right of 
rescission, thereby violating ILSA.

When the property values of their 
condos plummeted, the purchasers 
began looking for a way out of the 
contracts. Over 100 purchasers 
alleged violations of ILSA and 
demanded rescission of the sales 
contracts and full refunds of their
deposits. Millions of dollars in 
damages are alleged. Damage 
elements include: 100% refund of 
deposits, decrease in sales value of 
rescinded units, capital infusions and 
credit costs caused by rescissions, 
carrying costs to market and reselling 
of rescinded units, plus attorneys fees 
relating to defending/settling 
rescission claims.
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Claim scenario #2
A husband and wife signed a sales 
contract on the above-mentioned 
residential condo development. Their 
marriage has since broken down and 
they are now looking to divorce. As 
the marital property is evaluated and 
negotiated, the husband retains the 
rights to the condo, which is mostly 
considered a liability in the evaluation 
due to the drop in value. The rest of 
the settlement negotiations are 
completed with the wife taking on 
other liabilities to balance this out. 
Later, the husband is able to get out of 
the condo deal and the USD 200,000 
deposit is returned to him. The wife 
sues her attorney for not recognizing 
the ability to rescind the sales contract 
and have the deposit returned.

Conclusion
We anticipate that we will continue to 
see increased claim activity in the 
commercial real estate area. By being 
aware of your gaps in knowledge and 
seeking assistance or doing additional 
research to fill those gaps you can 
avoid claims. Be sure you at least 
understand what ILSA is and how it 
might impact your cases.

NOTE: The premises of the above 
claim scenarios are based in part on 
actual errors and omissions claim(s). 
The facts and circumstances may 
have been altered to better illustrate 
the subject matter of the article.

We’d like to hear from you
If you would like to get more details regarding any of the above topics, join 
the mailing list, access any of our risk management resources, or tell us your 
suggestions, please contact our broker or Swiss Re Corporate Solutions’ LPL 
Risk Manager at: corporate_solutions@swissre.com
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