
Risk management tips for providing legal  
services for clients servicing the marijuana industry

More and more lawyers and law firms are now providing services for clients that are involved, directly or indirectly, with the marijuana 
industry. Some clients cultivate the product, some distribute it, and some sell it. Some clients may be commercial property owners who 
rent to dispensaries, some clients may be credit unions that service the industry, and some clients may provide services or products for 
the industry. 

Despite the rise in the number of law firms that provide such legal services, and the number of clients now involved in the industry, 
there yet remains a conflict between state and federal law that can raise ethical and risk management issues for lawyers. Regardless of 
whether the use, sale or cultivation of marijuana is permissible in any given state, it is still a federal crime and marijuana is still 
considered a Schedule 1 drug on the Controlled Substances Act. See, 21 U.S.C. § 841(a) (1); 21 U.S.C. § 812, Schedule I (c), (d). While 
a full discussion of these complicated issues is beyond the scope of this article, this article does discuss some risk management 
considerations that lawyers may wish to review before agreeing to an engagement that intersects with this industry. 

Risk Management Considerations
To the extent that a law firm provides legal services for the marijuana industry, the law firm should research the risks, both to the firm 
itself as well as to their clients. Such law firms are then encouraged to provide written warnings to clients concerning the inherent risks 
associated with operating in a business that is still illegal under federal law. Moreover, even if the client is not directly involved in the 
marijuana industry, the client may have business associates who are involved, such as in a landlord/tenant or a lessee/lessor situation. 

Specific written warnings for clients may include alerting them to the potential for federal prosecution, warning of the existence of 
marijuana exclusions in insurance policies, and warning of the potential difficulties with the enforcement of contracts or leases over 
state lines. Further, a specific written carve-out for tax advice, a suggestion to consult a tax attorney, and/or warnings regarding the tax 
implications for those engaged in the industry, (such as the disallowance of tax deductions or credits for anyone trafficking in Schedule I 
or Schedule II drugs) may also be appropriate. 

In summary, due to the unresolved legal conflict, things can get somewhat complicated and written warnings may be one tool to 
mitigate some of this risk. Further, the following non-exhaustive list includes just some of the questions to consider when providing 
legal services for the marijuana industry:

 ̤ Have you considered that your services could result in criminal investigations or prosecutions depending upon the involvement of 
your client in the marijuana industry? Have you considered that if your client is prosecuted, your paid fees arising out of that 
engagement may be vulnerable to forfeiture?

 ̤ Have you considered that attorney-client privilege, both yours and your clients, could be jeopardized because marijuana is illegal 
under federal law?

 ̤ Have you provided a written warning to your client regarding the risk of operating in an industry that is governed by a federal criminal 
statute and have you explained the possible penalties for doing so? Have you considered that your services could result in a legal 
malpractice complaint alleging that you failed to warn your client of all risks relating to the marijuana industry if your client is 
prosecuted under federal law?

 ̤ Have you considered that your services could result in civil litigation and/or a regulatory investigation, RICO allegations, fraud, or a 
violation of anti-money laundering laws, etc., against your or your firm? Have you considered that these allegations could have 
insurance implications?

 ̤ Have you provided a written warning to your clients regarding the risk of operating in an unsettled area of the law so that certain 
contracts or leases may be vulnerable to challenge or ruled void or voidable, depending upon the state where the contract or lease is 
sought to be enforced?

 ̤ Have you provided specific written warnings to clients concerning potential insurance policy exclusions applicable to marijuana? 
Certain insurance policies still contain exclusions for marijuana related activities. 



 ̤ Have you checked with your state professional board or rules of professional conduct for the latest position or update on the subject 
of providing services for the marijuana industry? ABA Model Rule 1.2(d), provides that a lawyer:

 “…shall not counsel a client to engage, or assist a client, in conduct that the lawyer knows is criminal or fraudulent, but a lawyer 
may discuss the legal consequences of any proposed course of conduct with a client and may counsel or assist a client to make 
a good faith effort to determine the validity, scope, meaning or application of the law.”

Some states, such as Colorado, through Comment 14 to Rule 1.2, permit lawyers to assist a client in conduct that the lawyer 
reasonable believes is permitted by state law. The comment still provides, however, that “the lawyer shall also advise the client 
regarding related federal law and policy.” While some states have taken similar positions, other states have provided no further 
clarification or have issued ethics opinions prohibiting such assistance; consequently, advising a client on an activity that is illegal 
under federal law may possibly be regarded as a violation of a respective state’s version of Rule 1.2. Moreover, the ethical position of 
the various states are constantly evolving so it is prudent to check your states’ position frequently for any changes.

 ̤ Will your existing clients react poorly if they knew you were servicing the marijuana industry?

In conclusion, servicing the marijuana industry is not without risks for both the law firm and the client. Careful consideration before 
accepting an engagement, as well as providing appropriate written warnings to the client, may assist in mitigating this risk.
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