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Lawyers Professional Liability

Risk management update: Collections

The ABA’s quadrennial report, Profile of Legal Malpractice Claims 2012-
2015, reports that just over 10% of all legal malpractice claims stem 
from collections and bankruptcy work.

The FDCPA is a strict liability law, 
which means that an individual 
plaintiff need not prove actual 
damages in order to claim statutory 
damages of up to USD 1,000, plus 
reasonable attorney fees, if a debt 
collector violates the Act. A group of 
people or class may also sue a debt 
collector and recover damages up to 
USD 500,000, or 1% of the collector’s 
net worth, whichever is less if the 
violation impacted all of them. There is 
no incentive to defend these cases or 
to prolong litigation because the debt 
collector may wind up paying attorney 
fees far exceeding the maximum 
award.

It is important that, prior to 
undertaking representations as a debt 
collector, you thoroughly familiarize 
yourself with the FDCPA, especially if 
you are only handling a few cases a 
year, to ensure that you are fully 
compliant. A common defense 
against a FDCPA violation is: A debt 
collector may not be held liable in any 
action brought under this title if the 
debt collector shows by a 
preponderance of evidence that the 
violation was not intentional and 
resulted from a bona fide error, 
notwithstanding the maintenance of 
procedures reasonably adapted to 
avoid any such error.

To establish a bona fide error defense, 
it is imperative that you incorporate 
effective risk management into your 
company’s policies and procedures in 
writing. These may include:
 ̤ Regularly attending seminars on 

FDCPA issues.
 ̤ Subscribing to the relevant 

publications.
 ̤ Complying with the applicable 

state laws or regulations.
 ̤ Advising attorneys and other 

employees on the firm or 
company’s obligations under the 
FDCPA.

 ̤ Drawing up a written firm policy 
that outlines the “guidelines” for all 
attorneys and staff when handling 
FDCPA matters.

 ̤ Using a computerized collection 
note and tracking system.

 ̤ Requiring the use of a compliant 
FDCPA phone script.

 ̤ Ensuring that all form letters and 
other correspondence are FDCPA-
compliant.

 ̤ Avoiding “overshadowing 
language” in the initial letter and 
subsequent correspondence.

 ̤ Designating a senior person at the 
firm to handle compliance issues.

Another issue to contemplate is a 
company-wide procedure for handling 
potential lawsuits or demands. While 
many will not develop into anything 
serious, they should, however, be fully 
investigated and documented. 
Requests for validation of a debt or a 
dispute should also be handled in this 
manner. You should consider 
reporting this as a potential claim 
under your insurance policy to avoid 
any issues with a denial of coverage 
due to prior notice. Also, keep in mind 
that no insured should, without prior 
written consent of the company, incur 
any claim expenses, make any 
admission or payment, admit liability, 
settle any claims, assume any 
obligation, agree to arbitration or any 
similar means of resolution of any 
dispute, or waive any rights. If an 
actual lawsuit is filed and served, 
immediate action is required as the 
deadlines for filing a response must 
be adhered to, otherwise a default 
may be entered. It is best to consult 
with a claims representative to assist 
you if either of these situations arises.
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There are many pitfalls that an 
attorney can fall into when handling 
debt collection. Again, even the most 
compliant attorney is not insulated 
from being sued for a FDCPA violation. 
While many claims are eventually 
dismissed or settled, it takes time and 
money to achieve that result. 
Consumer lawyers, individuals and 
groups will continue to file frivolous 
suits because they don’t have to invest 
a lot of effort to get paid. The only way 
to combat this is to have strong risk 
management policies and procedures 
in place that are strictly followed by 
attorneys and their employees.

We’d like to hear from you
If you would like to get more details regarding any of the above topics, join 
the mailing list, access any of our risk management resources, or tell us your 
suggestions, please contact our broker or Swiss Re Corporate Solutions’ LPL 
Risk Manager at: corporate_solutions@swissre.com

Swiss Re Corporate Solutions offers innovative, high-quality insurance capacity to mid-sized and large multinational corporations across the globe.  
Our offerings range from standard risk transfer covers and multi-line programmes, to highly customised solutions tailored to the needs of our clients. 
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